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DISTRICT: SONITPUR 
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CR CASE NO 324/2009 
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PROSECUTOR: SHRI SWARUP AGARWALLA  
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ACCUSED:SHRI RAMESH JHA 
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                 Judicial Magistrate First Class, Tezpur 

APPEARED: 
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   10/12/2014 

ARGUMENT HEARD ON: 2/02/2015 

JUDGMENT DELIVERED ON: 19/02/2015 

 

JUDGMENT 

1.) The prosecution in this case was launched by the lodging of this complaint 

petition by Shri Swarup Agarwalla(hereafter referred as complainant) with 

the Hon’ble Chief Judicial Magistrate, Sonitpur on 3.6.2009 to the effect that on 

8.4.2009 at around 6 pm, Shri Ramesh Jha(hereafter referred as 

accused)forcibly took away and kidnapped his minor son ,named Shri Erick 

Agarwalla(hereafter referred as deceased victim) , aged 17 years, without 

the permission of the complainant and his wife in his motorcycle bearing number, 

AS-12(D)/7344 along with one other unknown person. Thereafter on the same 

day, at around 9 pm the complainant got news that his son met with an accident 
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in the NH 37 and was severely injured. Thereafter the deceased victim expired in 

the Kanaklata Civil Hospital.  

2.) It would be pertinent to mention herein that upon receipt of the complaint my 

learned predecessor took cognizance and had examined the complainant and his 

witnesses under section 200 and section 202 CrPC. The evidence of the 

complainant and his witnesses were recorded before the framing of the charge 

and thereafter the formal charge under section 365 IPC was framed against the 

accused and the same was read over and explained to the accused to which he 

had pleaded not guilty and claimed to be tried. 

 

3.) The complainant in support of its case examined as many as four witnesses; 

whereas the defence declined to adduce evidence. 

4.) The defence case is of denial as is evident from the statement of the accused 

recorded under section 313 CrPC. The defence had contended that the accused 

had never kidnapped the deceased victim since he was the tuition teacher of the 

deceased victim and both of them used to go out together on earlier occasions 

also. The accused had further contended that the deceased victim used to stay in 

the house of the accused as paying guest also.  

 

5.)  I had heard the arguments put forwarded by both the parties. The complainant 

had submitted that the case as against the accused is proved beyond reasonable 

doubt; hence the accused ought to be convicted. Moreover the learned Counsel 

complainant had stated that the accused had committed offence of kidnapping 

from lawful guardianship since the deceased victim was a minor;whereas the 

defence had contended that no ingredient of “kidnaping” or “abducting” as 

requisite under section 365 IPC is present in the facts and circumstances of this 

case; hence the accused is liable to be acquitted. 

 

 

6.) Upon hearing and on perusal of record I have framed the following point for 

determination- 
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(i.) Whether the accused on 8.4.2009 at around 6 pm kidnapped or 

abducted the deceased victim, Erick Agarwalla with intent to be 

secretly and wrongfully confined him and thereby committed offence 

under section 365 IPC? 

 

 

DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

 

7.) Now let us discuss the materials on record and try to arrive at a definite finding 

as regards the point for determination. 

8.) The prosecution has examined as many as four witnesses.  

9.) PW 1, Shri Swarup Agarwalla (hereafter referred as PW 1), had deposed 

in his evidence that on 8.4.2009 at around 6 pm the accused asked his son Erick 

to accompany him. However his son did not wanted to accompany the accused. 

PW 1 further stated that the accused was along with other unknown person 

whom he does not know and both of them took away his son without his 

permission. Thereafter he stated that while he was eagerly waiting for his son, 

the accused called him at around 9 pm and informed that his son was severely 

injured and had been admitted in the Kanaklata Civil Hospital.However when he 

reached the said hospital his son was already dead. PW 1 further stated that his 

son was 17 years old at the time of the alleged incident. He also stated that since 

he was busy with the religious rituals of his son as such there was a delay in 

lodging the complaint petition. PW 1 also stressed that his son i.e., the deceased 

victim was taken away by the accused person against his wishes and therefore 

they have filed this case.  

 

10.) In his cross examination, PW 1 had stated that the family members of the 

accused had filed a case against the wife of the complainant named Jamuna 

Agarwalla for demanding money from them, in order to repair the 

bike.Thereafter PW 1 has given in written form in the police station that he is not 

willing to proceed with the case. He also stated that his wife had written in that 

case that while their son was sitting in the bike as a co-rider, the accident  
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happened then. Further he stated that the accused was the private tutor of his 

deceased son and used to frequently come to their house. PW 1 also admitted in 

his cross examination that for the sake of academics, his son Erickstayed in the 

house of the accused person as paying guest for almost two years. Further PW 1 

also stated that whenever his son Erick used to fall sick while he stayed in the 

house of the accused, the accused used to take him to the doctor and also his 

son used to accompany the accused to various places and on one visit they have 

gone to Arunachal Pradesh also. PW 1 stated that on 8.04.2009 he was at his 

home. He denied the fact that his son was not taken forcibly by the accused and 

wanted to go with the accused on his own sweet will. PW 1 further stated that 

the accused also had an accident on the same day and was admitted in the 

hospital. He further stated that on 3.6.2009 he had filed this case in the Tezpur 

Court and have not filed any case in the police station in connection with this 

case. PW 1 also stated that there was delay in filing this case since he was 

mentally disturbed. Further he stated that the distance between his house and 

the Lalmati police station is almost one km. He denied the fact that his son Erick 

was not kidnapped by the accused. He denied the fact that the accused was not 

related for the accident in which his son was killed. He denied the fact that his 

son was not 17 years at the time of this alleged incident.He further admitted that 

the accused had given a case against them for threatening the accused and the 

said case was lodged by the accused because they have also lodged a case 

against them. However both the parties compromised the case against each 

other. Thereafter he had lodged this case against the accused person. He denied 

the fact that the accused never called him to inform about the accident.  

 

 

 

 

11.) PW 2, SmtJamuna Agarwalla(hereafter referred as PW 2) had deposed 

that on 8.4.2009 at around 6 pm the accused took away her son Erick, aged 17 

years at the time of the alleged incident from her house along with one other  
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person without their permission. Thereafter on the same day at around 9 pm the 

accused called and informed that their son met with an accident and had been 

admitted in the civil hospital. However when they reached the said hospital they 

found that their son was already dead. Further she stated that since they were 

busy in the religious rituals of their son there was a delay in filing this case.  

 

 

12.) In her cross examination, PW 2 stated that the accused had never given 

tuition to her son. She denied the fact that her son stayed in the house of the 

accused for the sake of his studies. She denied the fact that on 16.6.2009 she 

made any statements before the Court under Section 200 CrPC wherein she 

stated that the accused had given tuition to her son. PW 2 also stated that on 

8.4.2009 when the alleged incident happened she was not present at her 

home.Further she admitted that the accused had not called them on 8.4.2009 to 

inform that her son had met with an accident.She denied the fact that she had 

made any statement before the Court wherein she stated that the accused called 

her to inform that her son met with an accident. She also stated that in 

connection with this case the accused had filed a case against them wherein the 

accused had alleged that the complainant along with her had threatened him. 

However the said case was compromise and withdrawn. PW 2 further stated that 

she had never filed any case in the Lalmati PS or Tezpur (Sadr) PS before filing 

this case. She denied the fact that her son Erick on the date of alleged incident 

went with the accused on his own sweet will like on the earlier occasions he used 

to go with the accused.  

 

 

13.) PW 3, SmtSomeshwariBasumatary(hereafter referred as PW 3), had 

deposed that she saw the accused person coming to the house of the 

complainant frequently. Further she stated that on 8.4.2009 while Erick was 

playing with his younger brother, the accused started to call Erick from outside 

the gate of their house. Thereafter the accused along with one other person took  
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away the deceased victim i.e., Erick along with them in the motor cycle. 

Thereafter she later saw the dead body of the deceased victim in the hospital.  

 

14.) In her cross examination, PW 3had stated that she along with her husband 

worked in the house of the complainant. She further stated that on the date of 

the alleged incident at around 6 pm Erick went away with the accused person. 

She admitted that the accused was the tuition teacher of the deceased victim. 

She stated that she had not seen the accidentherself; however she had only seen 

that the deceased victim went along with the accused. She further admitted that 

she had never gone to the hospital after the alleged accident. She clearly stated 

that after her work she used to go home as such she had not seen the accident 

herself.  

 

15.) PW 4, Shri HariBhattarai(hereafter referred as PW 4), had stated in her 

evidence that on 8.4.2009 while he was coming to the complainant’s house from 

Tribeni side, when he reached the Sankar Mandir near the house of the 

complainant he saw a bike was standing in front of the house of the complainant 

wherein the accused and one other person were waiting. He further stated that 

at that time Erick i.e., the deceased victim was playing along with his younger 

brother in the compound. PW 4 also stated that when the accused called Erick, 

then Erick showed by gesture by waving his hand that he does not want to 

come. However when the accused started to forcibly called the deceased victim, 

thereafter the deceased victim went along with them. PW 4 also stated that he 

has no idea whether the accused had taken the permission of Erick’s parents’ to 

take him along with them or not. He came to know that the deceased victim died 

on the next day only.  

 

 

16.) In his cross examination PW 4 had stated that the complainant’s 

wife is his maternal aunt. Further he stated that his house is in Teliyagaon which 

is almost 30-35 miles away from Tezpur. He further stated that on the date of 

the alleged incident he came to Tezpur for some work and was going towards 
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Chandmari. He saw that the deceased victim was taken in the bike. He further 

stated that when he saw the younger brother of the deceased victim named John 

Agarwalla crying he asked him to not cry and thereafter went away. He denied 

the fact that he have stated falsely and also denied the fact that he never saw 

the younger brother of the accused crying.  

 

17.) As such before going into the detailed discussion of the evidences on record 

, I would like to throw light upon the alleged offence i.e., Section 365 IPCfor 

which the accused was charged with ,which provides that,-  

 

  Kidnapping or abducting with intent secretly and 

wrongfully to confine person:  Whoever kidnaps or abducts any person 

with intent to cause that person to be secretly and wrongfully confined, 

shall be punished with imprisonment of either description for a term 

which may extend to seven years, and shall also be liable to fine.  

 

 

Therefore, in order to prove the case, the offence of either kidnapping or 

abduction had to be proved first. As such the initial priority is to see whether the 

evidence discloses the offence of kidnapping or abduction is committed by the 

accused person or not. And only if the said offence of kidnapping or abduction is 

proved then only the main stress would be upon the fact that whether the said 

offence was committed with an intention to secretly or wrongfully confine the 

person kidnapped or abducted.  

 

 

18.) On perusal of the above evidences on record and especiallythat of PW 

1, who is the complainant of this case, it has come out that the accused was the 

private tuition teacher of the deceased victim and he used to visit the house of 

the deceased victim quite often. However the evidence of PW 2 is totally 

different than that of PW 1 who is the husband of PW 2. PW 2 had stated in her 

evidence that the accused was not the private tutor of her deceased son Erick. 

However if taken into account the evidence of PW 3 who is the house maid of  



CR CASE NO 324/2009 8 
SHRI SWARUP AGARWALLA VERSUS SHRI RAMESH JHA 

TYPED BY: Ms M Sarmah 
                   JMFC, Tezpur  

PW 1 and PW 2, she had also clearly stated that the accused was the private 

tutor of the deceased victim. Thus PW 3 corroborates the evidence of PW 1. As 

such, evidence of PW 2 itself casts a doubt on her because she had totally 

contradicted her statements made earlier in the Court wherein she had clearly 

stated that the accused was her deceased son’s tuition master.Further from a 

detailed scanning of the evidence of PW 1 , it has come out that the accused and 

the deceased victim used to share a comfortable  teacher –student relationship 

with each other because the deceased victim stayed in the house of the accused 

person and also used to travel to various places with the accused person.The 

accused also used to visit the house of the deceased victim quite often. The 

evidence of PW 3 also manifest the friendly teacher-student relationship between 

the accused and the deceased victim because she being the maid in the house of 

the complainant is quite acquainted with the people who used to come to the 

complainant’s house frequently and with whom the members go out. From the 

above discussion it is clear that the complainant and his family never had any 

issues for their son going out with the accused because if they would have 

problem they would have stopped their deceased son on earlier occasions only. 

Further the complainant had a good relationship with the accused also otherwise 

he would not keep his son in the house of the accused as a paying guest. But 

what is vague is the evidence of PW 2 who had totally denied any kind of healthy 

relationship between her deceased son and accused person. As such her 

evidence cannot be solely relied upon to prove the charges against the accused 

person because there are major contradictory statements made by her in her 

evidences. 

 

 

19.) Therefore, on the basis of the discussions made above, it is clear that on the 

date of the alleged incident also, like any other day the deceased victim had 

gone out with the accused person. None of the prosecution witnesses who were 

present in the house at the time of incident had made a slight whisper in their 

evidence that the accused forcibly took away the deceased victim along with him. 

PW 4, who alleges that he had seen the accused taking away the victim have 

also not stated that the accused used forced to take away the victim boy;he only 
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stated that the accused forcibly called the deceased victim. And the offence of 

kidnapping requires taking forcibly and not calling forcibly. Further if the accused 

would have forcibly taken the deceased victim with him, then PW 4 would have 

shouted and raised an alarm since it was an open area. In fact PW 4 only asked 

the younger brother of the deceased victim not to cry and then went away; he 

did not bother to get inside the house and inform the complainant who was 

present at that time in the house. Moreover if the deceased victim would have 

been taken against his wishes and forcibly by the accused then the deceased 

victim would have shouted himself and created a hue and cry situation there. 

Further if the complainant knew that his son was taken away against his wishes 

he would have immediately gone to the police station to lodge a case since the 

police station was almost one km away from his house.  

 

 

20.) Further PW 1 stated that the accused had informed them about the 

accident,but PW 2 who is the wife of PW 1 had clearly admitted that the accused 

never called them up on the date of alleged incident to inform about the 

accident. Therefore it becomes extremely unclear as to whose evidence is true. 

In fact PW 1 had admitted in his cross examination that the accused was also 

admitted in the hospital in connection with the accident. If that is so, than how 

come the accused called them to inform about the accident. 

 

21.) The learned counsel of the complainant further while forwarding his 

arguments had stated the accused had committed the offence of kidnapping 

from lawful guardianship which is provided under section 365 IPC which is as 

follows,- 

 

  “Whoever takes or entices any minor under [sixteen] 

years of age if a male, or under [eighteen] years of age if a female, or 

any person of unsound mind, out of the keeping of the lawful guardian 

of such minor or person of unsound mind, without the consent of such 

guardian, is said to kidnap such minor or person from lawful 

guardianship.” 
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After a look on the above law point, it is clearly seen that it does not fit this case 

since the deceased victim Erick Agarwalla was 17 years old  male as admitted by 

his father and mother i.e., PW 1 and PW 2 respectively in their evidences. As 

such the question of kidnapping from lawful guardianship is not made out against 

the accused person. Also the offence of abduction as required under section 365 

IPC is not made out since there is no slight mention of force or inducement by 

deceitful means used by the accused person.   

 

22.)   Thus on the basis of the above analysis of the evidences on record, I am of 

the considered view that there are many discrepancies in the evidences of the 

prosecution witnesses. Although PW 1 and PW 2 are husband and wife, their line 

of evidences are clearly opposite of each other which diminishes the weight of 

their evidences as one is claiming that the accused was tuition teacher of their 

deceased son and the other is totally denying it. There cannot be two completely 

different things at the same time. Further the complainant had stated that there 

was a delay in filing this case since he was busy with the religious rituals of his 

son. But it is to be taken into account thatit is a clearly admitted fact by the 

complainant and his wife that they and the accused person have compromised 

some matter in the police station with regard to a case filed by them against 

each other and only after that matter was resolved they have filed this case; 

assuch if the complainant had got time to compromise with the accused in 

connection with the case filed against them by the accused, then how come he 

did not lodge any case of kidnapping against the accused person when he have 

earlier filed a case of only accident and death due to rashness or negligent act of 

the accused. Rather he and the accused compromised both the case in the police 

station filed against each other. It is quite surprising as to how the complainant 

can compromise in any manner with a person whom they allege to have 

kidnapped their son. 

 

23.) Thus from the above discussion made above, I am of the view that there is no 

strong evidence on record which could suggest that the accused person had 

kidnapped or abducted the deceased victim with intending to secretly and 
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wrongfully confined him. And the cardinal principle of criminal law is that 

“a person is presumed to be innocent unless proved guilty”. Therefore 

duty is cast upon the complainant to prove the guilt of the accused person 

beyond reasonable doubt. And in the present case the complainant side had 

failed to prove that the accused persons have committed the offence of 

kidnapping or abducting with intent to secretly or wrongfully confine at that 

relevant point of time as alleged in the complaint petition. 

 

24.) DECISION: The complainant side has failed to prove that the accused person 

have committed the offence of kidnapping or abduction at that relevant point of 

time as alleged in the complaint petition, as such the point for determination is 

answered in the negative, and in favour of the accused person. 

 

ORDER 

25.) In view of the discussions made above and the decision reached in the 

foregoing point for determination it is held that the complainant has failed to 

prove the charge against the accused persons namely Shri Ramesh Jha; as such 

the accused person is acquitted from the charge under section 365 IPC and is set 

at liberty.  

 

26.) The bail bond of the accused person and his surety shall remain in force for six 

months from today.  

27.)  The case is disposed of on contest without cost.  

Given under my hand and seal of this court on this 19th day of February, 

2015 at Tezpur. 

 

      (Meenakshi Sarmah) 

     Judicial Magistrate First Class, 

        Sonitpur, Tezpur 
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APPENDIX 

COMPLAINANT EXHIBITS: 

NONE 

DEFENCE EXHIBITS 

NONE 

COURT EXHIBITS: 

NONE 

COMPLAINANT WITNESSES: 

1) SRI SWARUP AGARWALLA 

2) SMT JAMUNA AGARWALLA 

3) SRI SOMESHWARI BASUMATARY 

4) SHRI HARI BHATTARAI 

DEFENCE WITNESS 

NONE 

COURT WITNESS 

NONE 

 

(Meenakshi Sarmah) 

 Judicial Magistrate First Class, 

Sonitpur, Tezpur. 

 


